	Jefferson County, Colorado District Ct. 

100 Jefferson County Parkway

Golden, Colorado  80401

(303) 271-6175

People of the State of Colorado  

In the Interest of 
, Children, 
And concerning: Respondents.  

	COURT USE ONLY

	
	Case Number: 
Division    


	MOITON TO CONTINUE TERMINATION HEARING BASED ON GAL CONFLICT AND OBJECTION TO SUBSTITUTION OF COUNSEL 


tc \l3 "SUBSTITUTION OF COUNSEL 

The Respondent Mother, , through counsel, moves this Court to continue the termination hearing based on the GAL conflict and as grounds for said motion states as follows:
1. FACTS. 
2. LAW.  Colorado Revised Statute 19-1-111 provides that every child involved in a dependency and neglect case shall be appointed a guardian ad litem (hereafter “GAL”).  This statute, section 6, also provides:
Any person appointed to serve as a guardian ad litem pursuant to this section shall comply with the provisions set forth in any chief justice directive concerning the court appointment of guardians ad litem and other representatives and of counsel for children and indigent persons in titles 14, 15, 19 (dependency and neglect only), 22, and 27, C.R.S., and any subsequent chief justice directive or other practice standards established by rule or directive of the chief justice pursuant to section 13-91-105, C.R.S., concerning the duties or responsibilities of guardians ad litem in legal matters affecting children.

3. CHIEF JUSTICE DIRECTIVE 04-06 provides that the GAL is required to conduct an initial independent investigation which requires at a minimum, under Title IV, section 4, a through g:  

Personally conducting an in-person meeting with the child and interviewing the child if appropriate to the child’s developmental level, observing the child with his or her caregiver in his or her placement and conducting an in person assessment of the child’s

placement as soon as is reasonable but in no event later than 30 days following the GAL’s appointment;

Additional Commentary: The GAL’s initial investigation sets the groundwork for the entire dependency and neglect case, and an effective initial investigation is critical to serving the child’s best interests and advancing permanency for the child. An effective initial investigation allows the GAL to make recommendations early on in a case which will: implement services that will advance the goals of the case and the best interests of the child with the least delay possible; reduce the risk of harm that involvement in the dependency and neglect system may present to the well-being of the child; reduce the risk of disruption in the child’s placement and potential harm to the child from such disruption; and preserve relationships significant to the child, such as sibling relationships. 

4.
Colorado rule of Professional Conduct Rule 1.7. regarding conflicts of interest provides: 
(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a concurrent conflict of interest. A concurrent conflict of interest exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer's responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.

5.
Where a conflict exists between siblings, then the guardian ad litem should either decline representation or withdraw from representing all the children.  ABA standards-Part I (B-2)

6.
The standard of whether to grant a continuance is based on the best interests of the children or manifest injustice.  People v. In the Interest of A.W., 363 P3d 784 (Colo. App. 2015); C.R.S. 19-3-503(3).  
7.
ANALYSIS.  Where a conflict exists for an attorney, then that attorney is required to withdraw, not to file a substitution of counsel.  It is the court and the court, alone that has the power to appoint a GAL.  In addition, the substituted GAL, as chosen by the conflicted GAL is then imputed with the conflicted GAL’s conflict will not have the amount of time that is required to complete the required independent investigation.  He will therefore have to rely on the prior GAL’s investigation.  The prior GAL was informed of the conflict on September 19, 2016, and the new GAL substituted on the case on September 23, 2016. There was not enough time for the new GAL to conduct an independent investigation and he is adopting the prior GAL’s position and his Motion to Terminate.  The conflict, therefore, is imputed to the new GAL.  This is a significant appellate issue.  If the Court of Appeals agrees with the respondent mother, then the case will be reversed which will further delay permanency for these children which would be a manifest injustice and not in the best interests of the children.  These children suffer from developmental disabilities.  The home that they are placed in is not an adoptive home according to the respondent mother, therefore, these children with significant needs would be orphaned into the system and may be separated.  
WHEREFORE, Ms. moves this Court to deny the substitution of counsel and appoint an independent and non-conflicted GAL for the children; continue the termination hearing; and set a date for a hearing on the Forthwith motion regarding visitation.  

Dated:  August 22, 2018
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